IOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF:

ADMINISTRATIVFE
HEBERT CONSTRUCTION CO,, CONSENT ORDER
INC.;
Plymonth County, Iowa. NO. 2007-SW- 10

NO. 2007-AQ- \8

T(: George Hebert
Hebert Construction Co., Ine.
1712 S. Saint Aubin 5t
Sionx City, 1A 51106

. SUMMARY

This Administrative Consent Order (Order) 1s entered into Between Hebert
Construction Co., Inc. {Hebert Construction) and the lowa Departmient of Nalural
Resources (Department) m order to resolve solid waste disposal and open burning
violations by Hebert Construction. Pursuant to this Order, Hebert Construction shall pay
an administrative penalty in the amount of $1,500.

Any questions regarding this Order should be directed to:

Relating ta technical reguircments: . Pavment of penalty to:

Jennifer Christian lowa Department of Natural Resources
IDNR Freld Office #3 Henry A. Wallace Building
[900 N. Grand Des Moines, Towa 50319-0034

=pencer, JA 5130
Ph: 712-262-4177

Ii. JURISDICTION

This Order is issued pursuant to Towa Code section 455B.307(2) which authotizes the
Director to issue any order necessary to secure compliance with or prevent a violation of
lowa Code chapter 455B, Division IV, Part 1 (solid waste), and the rules adopted
pursuant to that part; lowa Code sections 455B.134(9) and 455B.138(1} which authorize
the Director to issue any order necessary lo secure compliance with or prevent a violation
of lowa Code chiapter 455B, Dhvision Tl, (air quality) and the rules promulgated or pernts
issued pursuant to thal part; and lowa Code section 455B. 109 and 567 lowa Admin. Code
(LAC) 10, which authorize the Director to asscss administrative penaliies.
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HIl. STATEMENT OF FACTS

1. llebert Construction 1s a general construction cothpany that engages in demolition
contracling and the disposal of construction and demolition (C & D) wastes arising from
demohinen activities.

2. Om September 26, 2006, the Department received a complaint alleging the illogal
disposal of ' & D wastes in a ravine on a property owned by Chariotte Hebert. Om that
date. the Department investigated the complaint and spoke with Chatlotle Hehert, Ms.
Hebert indicated that her son, George Hebert, owner of 1lebert Construction, operates a
construction company and hauls clean rubble to her property to fill a ravine on the site.
The ravine was inspected and {ound to contain only clean (i1l materials.

3. On November 14. 2006, the Department received a comnplaint alleging that C & D
waste, including msulation, wood. pipe, and shingles, was being dumped in a ravine in
Plyinouth County. '

4. On November 16, 2006, the Departmenl investigated the complaint. The location
was determined to be the property of Charlotte Hebert, the santc location as mspected by
the Department on Scptember 26, 2006, Hlegal open dumping and open huming of a
[arge volume of C & D) waste was observed on this date. Pholographs were taken. The
dumping and burning were bemnyg conducted by Hebert Construction. An employec of
Herbert Construction was interviewed and stated that he had been directed by Guorge
Herberi 1o burn the combustible waste. A Notice of Violation was issved on Novembor

16, 2006.

3. On November 22, 2006, Hebert Construction submitted landfil receipts verifying
the removal and proper disposal of approximately 20 tons of € & D wastes removed from
the property of Charloile Hebert,

IV. CONCLUSIONS OF LAW

l.  Towa Code scction 455B.304 provides that the Envirommental Protection
Commission (Conmmssion) shall establish rules goveming the handimg and disposal of
solid wastc. The Commission has adopted such rules at 567 IAC Chapters 100-121.

2. lowa Code section 455B.307(1) and 567 IAC 100.4 prohibil dumping or
depositing or pennitting dumping or deposiling of any solid waste at any place othor than
a facility permitted by the Department, unless otherwise provided by rule, The above
facts disclose violations of these provisions.

3. lowa Code section 455B.133 provides that the Commission shall establish rules
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governing the quality of air and emission standards, ‘Ihe {ommission has adopted 567
LAC Chapters 20-30 relating to air quality.

4. Rule 567 JAC 23.2{1) prohibits any person from allowang, causing, or pormitting,
open burning ol combustible materials, except as provided in 23.2(2) {variances} and
23 2(3) (exemptions). The materials bumed in this case do nol qualify for exemption or
variapce. The above facts disclose violation of this provision,

V. ORDER

The Department orders and Hebert Construction agrees 1o pay an administrative penalty
in the amoumn of $1,500 at the ime of exceution of this Ocder.

VI. PENALTY

1. lowa Code section 455B.307(3) provides for civil penaliies of up to $3,000 per
day for solid waste violations. lowa Code scction 455B.146 authorizes the asscssment of
civil penalties of up to $10,000.00 per day of violation for the air quality violattons
involved in this matter. More scrious criminal sanctions are also available pursuant to
that provision.

2. lowa Code section 455B.109 authorizes the Commission to establish by rule a
schedule of civil penaltics up to $10,000 that may be assesscd administratively. '[he
Comrmnission has adopled this schedule with procedures and criteria tor assessment of
penalues at 567 IAC Chapter 0. Pursuant to this chapter, the Department has
determined that the most elfective and efficient means of addressing the above-cited
violations is the issuance of an order with a pemalty. The administrative penalty assessed
by this Orderis determined as follows:

a.  Economic Benefit. Hebert Construction has achieved an economic benefit from
1ts illegal conduct. Costs avoided include disposai fees, labor, und hauling costs, The
open buming of solid waste has resulled in cosi avoidance. The burning of solid waste
typically reduces the volume of the waste by greater than 50%. The cost savings realized
in this case was reduced due to the subsequent removal and proper disposal of the
remainmg waste. Therefore, 3250 is assessed for this factor.

b.  Gravity ol ihe Violation. One of the {actors to be considered in determining the
gravity of a viclation is the amount of penalty authonzed by the lowa Code for the type of
violation. The illegal open dumping of solid wasle threatens the groundwater of the state.
Open buming of solid waste releases toxic air emissions and can produce run-off that
pollutes the surfacc and ground water of the state. Such open burmng may viclate
ament air standards. Based on the above considerations, §1,000 is assessed for this
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factor.

¢ Luipability. Hebert Construction is engaged in demolition contracting. The
generation of C & I wastes 1s a routine part of the operation of this business. Hcbert
Construction has a duty o he awarc ol the applicable prolibitions against open humning of
solid waste. ]t appears that the violations documented horein are an isolated occurrence
and that generully only clean rubble has been deposited by Hebert Construction. Bascd
upen these factors and the subsequent cooperation of Heberl Constriction $250 is

assessed for this faclor.

VIi. WAIVER OF APPEAL RIGHTS

lowa Code sections 4558.138 and 4558.308 und 561 LAC 7.5(1), as adopted by
reference by 567 IAC chapter 7, authorize a written notice of appeal 1o the Commission.
This Order is enlered into knowingly by and with the conscnt of Hebert Consiruction, By
signature to this Order, all ights to appeal this Qrder are waived,

VIll. NONCOMPLIANCE

Failurc to comply with this Order may resull in the imposition of administrative
penalties or referral to the Atlorney General to obtain appropriate relief pursuant to Jowa
Code sections 455B.146 and 455B.307. Compliance with provision “V. Order” of this
Order constitutes full satisfaction of all requirements pertaining to the violations
desenbed i Divisions 1T and TV of this Order, The Department reserves the right to
brng enforcement action or to request that the Allomey General initiate legral action to
address other vielations not described in this Order but which may arise from the facls
summarized m Division [U of this Crder,
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Drated this 4{ day of

RICHARD A. LEOPOI.), DIRE ;
[OWA DEPARTMENT OF NATURAL RESOURCES ﬁ;ﬁ’l L2007

@ﬁ‘%@/ . DacatmisZ 2 gayor
HEBERT CONSTRUCTION C73., INC 7 é | o

Ficld Ciffice #3; Jon Tack; V11, ..,




